[image: image1.jpg]10

15

20

25

THE REPUBLIC OF UGANDA
IN THE COURT OF APPEAL OF UGANDA AT FORT PORTAL
CRIMINAL APPEAL No. 139 OF 2014
(Arising from High Court Criminal Case No. 098 of 2006)
MWESIGE RICHARD APPELLANT

VERSUS
UGANDA RESPONDENT
(Appeal from the decision of the High Court of Uganda at Fort Portal,
before Hon. Justice Akiiki Kiiza, dated 12th April, 2010).

CORAM: HON. MR. JUSTICE KENNETH KAKURU, JA
HON. MR. JUSTICE F.M.S EGONDA-NTENDE, JA
HON. JUSTICE ELIZABETH MUSOKE, JA

D NT OF COURT

This is an appeal against conviction by Akiiki Kiiza J, in High Court Criminal
Session case No. 098 of 2006 at Fort Portal. The appellant and another
were tried and convicted of murder contrary to section 188 and 189 of the
Penal Code Act Cap 120, and sentenced to 23 years’ imprisonment each.

Background to the Appeal

The facts as gleaned from the charge sheet were that on 7" December,
2005, at Nyamabuga Trading Centre, Bugaaki in Kyenjojo district, the
appellant and another murdered Mugisha Tadeo. They were arrested,
charged, convicted and sentenced as above.

Being dissatisfied with the decision of the trial court, the appellant
appealed to this Court on the following grounds:-
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1. The trial Judge erred in law and fact when he convicted the
appellant on the insufficient evidence of a single identifying
witness that was not corroborated.

2. The trial Judge erred in law and fact when he convicted the
appellant based on the uncorroborated evidence of a dying
declaration thereby occasioning a miscarriage of justice.

3. The trial Judge erred in law and fact when he disregarded
the appellant’s alibi in the absence of sufficient evidence
Pplacing him at the scene of crime.

4. The trial Judge erred in law and fact when he imposed a
sentence of 23 years imprisonment on the appellant without
complying with the ‘Constitution of the Republic of Uganda
and in the result rendering the sentence illegal.

5. That in the alternative, the sentence of 23 years’
imprisonment imposed on the appellant was unfair, harsh
and excessive in the circumstances. (sic)

Representation

At the hearing of the appeal, Mr. Collins Acellam, learned Counsel appeared
for the appellant on state brief, while Ms. Florence Akello Owinji, learned
Senior State Attorney represented the respondent. The appellant was
present.

Submissions

On ground 1, Counsel for the appellant submitted that PW1 was a single
identifying witness whose evidence was not collaborated. He pointed out
that the incident happened at 3:00am when the witness was asleep, and
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was only awakened by the deceased's alarm. She testified that when she
woke up, she lit a wick lamp and moved with it to the scene, where she
saw the appellant who was accompanied by another person who was
carrying a torch. Counsel contended that since she was 5 metres away, she
could not have identified the appellant within half a minute. In Counsel’s
view, this evidence which the learned Judge relied on to found a conviction
was unreliable with a real possibility of mistaken identity.

In reply, Ms. Akello submitted that the appellant was correctly identified by
PW1 who testified that upon entering the room, a torch held by another
person was flashed towards the scene where she saw the appellant cutting
the deceased. She also had a wick lamp (tadooba), and further with the
help of moonlight she was able to see the appellant running away.

Counsel further submitted that PW1 who was only 5 metres away from the
scene, spent close to half a minute seeing what was going on. She knew
the appellant and A2 as she had been their neighbour and lived together
with them in the same village for three months. Counsel argued that the
conditions for identification were favourable and the attackers had been
properly identified. Further that, the evidence of PW1 was sufficiently
collaborated by PW2 who testified that upon responding to the alarm, she
saw the appellant running away from the scene of crime under the
moonlight.

It was Counsel’s further submission that there was a threat communicated
by the appellant to the deceased over a sum of shs. 3800/= a month prior
to his death. PW1 testified that on 4th December, 2005, the appellant had
told her that he would kill the deceased if he did not pay his money.
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Counsel concluded that evidence of a grudge and threats was sufficient to
corroborate the evidence of the single identifying witness.

On ground 2, it was submitted for the appellant that the evidence of the
dying declaration was not sufficiently collaborated. Counsel contended that
the dying declaration was only heard by PW1. There was a child of 7 years
who was not questioned by police about this or brought to testify in order
to support the dying declaration. Counsel submitted that, there was no
conclusive evidence to prove that the deceased had made the said dying
declaration.

In reply, Counsel for the respondent submitted that the deceased ably
recognized his assailants when he made the dying declaration. This
evidence was collaborated by the evidence of PW1 who heard the
declaration and also saw the assailants.

On ground 3, Counsel for the appellant submitted that the learned trial
Judge erred when he disregarded the alibi of the appellant in the absence
of sufficient evidence placing him at the scene of crime. He stated that the
appellant in his defence had stated that on that material night, he was at
the tea estate where he was working as a supervisor. There was no
evidence gleaned from his work place to prove otherwise and his very
arrest from his work place the next morning confirmed his aibi.

In reply, the learned Senior State Attorney submitted that the allegation
that the appellant was at his work place on that material night was an
afterthought. He was correctly identified at the scene and this evidence
was not challenged. She concluded that the appellant was rightly convicted
and asked this court to uphold the said conviction.
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On ground 4, it was submitted for the appellant that the learned trial Judge
erred in imposing a sentence of 23 years’ imprisonment without complying
with Article 23(8) of the Constitution. Counsel stated that during
sentencing the learned Judge did not carry out an arithmetical deduction of
the period which the appellant had spent on pre-trial detention as required
by the Constitution. The sentence passed was, therefore, illegal and this
court ought to set it aside.

On ground 5, Counsel submitted that if this court was inclined to maintain
the said conviction, a new sentence should be imposed on the appellant by
taking into account the mitigating factors. The appellant was a first time
offender aged 19 years at the time of conviction and was therefore capable
of reforming and being re-infegrated back into society. He proposed a term
of 10 years after reducing the 4 years which the appellant had spent on
remand.

Counsel for the respondent conceded that there was an illegality when the
learned trial Judge failed to arithmetically deduct the period which the
appellant had spent in pre-trial detention. Nonetheless, she submitted that
the sentence passed was within the range and lenient since the maximum
penalty for the offence of murder is death. She pointed to the aggravating
factors like the killing of the deceased in cold blood and commission of the
offence by combining minds with another. She proposed a sentence of 18
years imprisonment, after deduction of the 4 years spent on pre-trial
detention.

Regarding A2, who did not appeal against her conviction and sentence,
Counsel submitted that her file should be sent to a Judge for a proper

sentence once the omnibus sentence was found to be illegal.
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Decision of the Court

We have considered the submissions of Learned Counsel on either side and
carefully perused the court record and the Judgment of the trial Court.

Our duty as the first appellate court is to re-appraise the evidence adduced
at trial and draw inferences there from, bearing in mind that we did not
have the opportunity to observe the demeanor of witnesses at the trial.
See Rule 30(1)(a) of the Judicature (Court of Appeal Rules)
Directions, Kifamunte Henry vs. Uganda, SC Criminal Appeal
No.10 of 1997, Bogere Moses vs. Uganda, SC Criminal Appeal No.1
of 1997.

We shall proceed to do so. -

The law on evidence of a single identifying witness is settled. In a series of
decisions by the Supreme Court and its predecessors, it has been
reiterated that where prosecution is based on the evidence of a single
identifying witness, the court must exercise great care so as to satisfy itself
that there is no danger of basing conviction on mistaken identity. See
Abdalla bin Wendo and Another vs. R (1953) E.A.C.A 166; Roria
vs. Republic [1967] E.A; G.W Kalyesubula vs. Uganda Criminal
Appeal No. 016 of 1977(SC); Abdalla Nabulere & Anor vs. Uganda
Criminal Appeal No. 009 of 1978(SC).

In Nabulere (supra), it was stressed that apart from the availability of light
during the incident and the familiarity of the assailant to the victim, other
factors, such as the distance between them, the length of time the witness
had to observe, and even an opportunity to hear the assailant are factors
to look out for.
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The learned trial Judge in the instant case applied the test in Nabulere
(supra) when in the Judgment, he stated:-

She was sleeping when she heard Mugisa Tadeo making an alarm and
crying out that 'Richard Mwesige otanyita sente zawe ninyija kwikuha.’
He also said, Sente zanyu ninzibaha mundeke boojo’ literally meaning
Richard Mwesige leave me alone, don't kill me, I will give you your
‘money. Then Kansiime I will give you your money please leave me.
That she went to his room, and found it open. She saw Al cutting the
deceased with a panga. That she was able to see what was happening
and also she heard the deceased mention both names of the accused
persons. That there was a lot of light from the torch being held by A2.
That she also had a tadooba lamp supplying light. That, in addition,
there was moon light outside. That when A1 and A2 saw her, they ran
away. That, A2 run and locked herself in her house but Al ran and
passed it. According to her both accused persons were staying together
as man and wife. That she also made a lot of alarms which attracted
PW2 and PW3.

Regarding this evidence of identification, we note according to PW1's
testimony, the appellant was well known to her as a neighbour and they
had lived together in the same village for a period of three months. The
learned trial Judge found that the conditions were favourable for correct
identification.

PW1 said that she was sleeping when she heard the deceased screaming
that the appellant was killing him because of a debt. She identified him
with the help of a wick lamp (tadooba). PW1 testified as follows:-

"I know the accused. He was our neighbor in the village. I also know
A2 we came from the same village...On 7/12/2005 at 3:30am. I was
sleeping when I heard Mugisa Tadeo (the deceased) making an alarm.
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He was making an alarm from the same house, but we were staying in
different rooms. The house was having 5 mizigo rooms... The
deceased’s house was third from mine. The room in between was
empty. I heard him cry out and alarm that 'Richard Mwesige otanyita
sente zawe ninyija kwikuha.” He also said, Sente zanyu ninzibaha
mundeke boojo(Richard Mwesige leave me alone, don't kill me, I will
give you your money. Then Kansiime I will give you your money please
leave me.) I was in the house with a 7 year old and 4 year old child...T
went to his room, and found it open, I saw light from a torch held by
A2. I also had a lamp of tadooba light. There was moonlight and I saw
Al and A2 run away. A2 run to their house where they were staying as
boyfriend and girlfriend.”
We note that while the wick lamp (tadooba) and moon light may have
favoured correct identification, it is obvious that the proximity and duration
of the assault was limited. PW1 stated that there was an empty house
between her house and the deceased’s house, a distance of about 5
metres and the encounter lasted only half a minute. She further stated that
she was able to see the appellant and A2 running away under moonlight
and the appellant run past the house where they had been living with A2
as boyfriend and girlfriend, while A2 run directly into the said house.

We are mindful of the two matters that may have influenced the decision
of the court below. The first being an alleged threat to kill the deceased
made by the appellant to PW1, in support of the contention that PW1 could
not have been mistaken and the other being the fact that the appellant and
A2 were known to PW1. We note that the investigating officer in this
matter was never called to court to testify. The appellant and A2 were
charged on the basis of the evidence of PW1, the sole identifying witness
as well as PW2 and PW3 who never saw the appellant and A2 but rather
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responded to PW1's alarm and were told that the deceased had been
murdered by the two.

We stress that this being evidence of a single identifying witness, it did not
lessen the necessity to treat the evidence of PW1, being the only eye
witness with greatest care. It is trite to say that even an honest witness
can be a mistaken witness. See Nabulere and Others vs. Uganda
(supra).

We are in this case persuaded by the submissions of counsel for the
appellant that PW1's evidence was suspect because she was from sleep,
and had to move to the deceased's house. She witnessed the incident for
only half a minute, and did not hear the appellant and A2 talk. Further
that, PW1 stated that she saw A2 running to their home which was about
20 metres from her home and that A2 locked herself therein until the police
came. We find that the evidence of PW1 did not sufficiently place the
appellant and A2 at the scene of crime. The police officer who forced A2 to
open her house where she was allegedly hiding having runaway from the
scene never testified. A2 on the other hand stated that she answered
PW1’s alarm and went over to the deceased’s home where she found him
in the sitting room sitting in a pool of blood.

In our opinion, upon re-evaluation of the evidence, we are satisfied that
the identification evidence in this case did not fit the description of “solid
piece of evidence” given to it by the learned Judge. It is that kind of
evidence a court should not base a conviction without corroboration. The
only witness herein was not so independent. She had lost a son, and in her
mind the one who had made a threat had to be the culprit. In Waihi and
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Another vs. Uganda (1968) E.A.278 at p. 280, the East African Court
held that evidence of a prior threat cannot stand on its own. It can only be
used for corroboration of other evidence which in this case is that the
appellant was not only seen at the scene but was also seen cutting the
deceased. We find no other evidence cogent enough to corroborate the
evidence of threats. This ground of appeal accordingly succeeds.

On ground 2, it was Counsel’s contention that the evidence of the dying
declaration was not sufficiently corroborated since it was only heard by
PW1 and nobody else in the house or within the premises. He stated that
there were children in the house who were not questioned by police.

The law on evidence of a dying declaration is settled. In Oyee George vs.
Uganda, Court of Appeal Criminal Appeal No. 159 of 2003, the
learned Justices quoted Section 30 of the Evidence Act (Cap 6 Laws
of Uganda) which governs the admission of a dying declaration made by
a person who is dead as to the cause of death. It provides as follows:-

"Statements, written or verbal, of relevant facts made by a person who
is dead, or who cannot be found or who has become incapable of giving
evidence, or whose attendance cannot be procured without an amount
of delay or expense which in the circumstances of the case appears to
the court unreasonable, are themselves relevant in the following cases-
(a) when the statement is made by a person as to the cause of his or
her death, or as to any circumstances of the transaction which resulted
in his or her death, in cases in which the cause of that person’s death
comes into question and the statements are relevant whether the
person who made them was or was not, at the time when they were
made, under expectation of death, and, whatever may be the nature of
the proceedings in which the cause of his or her death comes into
question.”
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We have closely examined the dying declaration made by the deceased.
We have also closely scrutinized the learned trial Judge’s findings. We
consider that the learned trial Judge did not sufficiently examine the
evidence regarding the dying declaration in relation to the law. Had he
done so, he would not have arrived at the same decision.

We note that the principle regarding the treatment and assessment of
dying declarations is that such evidence has to be handled with great care.
See Tindigwihura vs. Uganda Criminal Appeal No. 9 of 1987,0yee
George v Uganda (supra) which quoted Jasinga Akum vs. R 1954 21
EACA Pg 334.

Counsel’s contention that evitlence of another person save that of PW1 was
required is sustainable. We are mindful of the principle that a dying
declaration does not specifically require more than one witness since
repetition to different witnesses is not a guarantee of the accuracy of a
dying declaration as it may amount to mere consistency on the part of the
deceased. See Okethi Okale and others v. R [1965] EA 555 and
Mdiu Mande vs. R [1965] EA 193.

We find that it would be unsafe to convict on the evidence of PW1, the
only witness to the dying declaration in the absence of evidence of any
other witness to whom the dying declaration was mentioned by PW1.
Neither the children who were present not the arresting officer were called
to testify as to whether or not they heard the statements made by the
deceased. In practice, evidence of dying declaration requires corroboration.
We should add that in law, a court may convict on the uncorroborated
evidence of a dying declaration, if circumstances exist that show that the
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deceased was not mistaken. See Mibulo Edward v Uganda Supreme
Court Criminal Appeal No. 017 of 1995.

We have carefully scrutinized the dying declaration, and we have
considered it together with the rest of the evidence against the appellant.
We have examined it alongside the defence evidence of the alibi already
set out earlier in this judgment. The law on alibi as stated in Sekitoleko
vs. Uganda [1967] EA 53 is that the court must give reasons for
rejecting alibi evidence.

The learned trial Judge had this to say:-

“A1 on his part raised a defence of alibi, in that, he was at the time on
duty in the tea estate. He has no duty to prove this alibi. The
prosecution must adduce cogent evidence placing him at the scene.
Has the prosecution done so?. Al never impressed me as a truthful
witness. He was evasive and refused to answer simple and straight
forward questions put to him during cross examination. On the other
hand PW1 withstood rigorous cross examination. She remained largely
consistent. She heard her son making an alarm begging for his life to
be spared by A1 and A2. She went to his room and watched A1 cutting
him for close to half a minute. She told PW2 and PW3 that A1 and A2
were among the deceased'’s attackers. She knew the accused persons
very well as neighbors for close to 3 months before the incident. There
was ample light from three sources, A2’s torch, her tadooba and the
moon. It is my considered view and that of the assessors’ that, in the
prevailing circumstances, there was no chance of mistaken identity
regarding PW1's identification of A1, as the assailant. This clearly puts
Al at the scene of crime, hence eliminating his alibi as false and I
dismiss it as such.”
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Apart from giving reasons for rejecting the alibj, the learned trial Judge
considered the fact that the appellant had a motive to assault the deceased
because he owed him a sum of shs. 3,800/=. It was stated that it was
because of this that the appellant had threatened to kill him. Further that,
the appellant told PW1 to warn her son that if he did not pay his money,
he would kil him. We find that no such threat was ever reported to the
local authorities and/or police even though PW1 wanted this court to
believe the seriousness of the threat. PW1 also never confronted the
deceased to ascertain his indebtedness or otherwise; she only testified that
she tried to look for the money but that the deceased was murdered
before she received the money to pay her son’s debt.

The learned trial Judge held that the dying declaration supported the
identification evidence. As we have illustrated in this Judgment however,
we are unable to find so. PW1 was the only eye witness that night, the
only one who was told of the threat to kill the deceased if he did not pay
his debt, and the only witness to the dying declaration. We find that her
evidence alone was weak and required corroboration from other witnesses,
in order to rule out the possibility of mistaken identity or false accusation.
We accordingly find that if the learned trial Judge had warned himself of
this, he would have resolved any doubt in favour of the appellant and A2
and found the identification evidence inadequate. The second and third
grounds of appeal also succeed.

In the circumstances we are constrained to hold that basing on the
evidence of on the record, it is unsafe to uphold the decision of the court
below. The appellant’s appeal must succeed on the three grounds of
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appeal. Accordingly we quash both convictions and set aside the sentences
of 23 years' imprisonment passed on the appellant and A2.

Having found so, we find it unnecessary to resolve grounds 4 and 5.

We hereby order that Mwesige Richard be set free unless detained on
some other lawful ground.

Although Kansiime Gladys had not appealed against both conviction and
sentence, having found as we have that the evidence was insufficient to
sustain a conviction against her co-accused, and having set aside the
whole of the Judgment in the trial court, justice demands that we invoke
our power under Rule 2(2) of the Rules of this Court to quash the
conviction and set aside the sentence. We order that she too be released
forthwith as the judgment the basis of her conviction has been set aside.

We so order.

Dated at Fort Portal this

Hon. Mr. Justice Kenneth Kakuru
JUSTICE OF APPEAL

Hon. Mr. Justice F.M.S Egonda-Ntende

JUSTICE OF APPEAL
v

o

Hon. Lady Justice Elizabeth Musoke
JUSTICE OF APPEAL
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