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RULING

The Notice of Motion filed by the Applicant does not state under what provisions
of the law it is being brought. It is an application for orders that a temporary

20 injunction doth issue to stay the orders of Her Lordship Hon. Justice Margaret
Oumo Oguli pending the determination of the intended appeal at the Court of
Appeal.

Background

The background to the application, as can be determined from the pleadings, is
25 as follows;

The Respondent, sometime in 2O11, filed a suit in the Chief Magistrate's Court
of Mengo vide Civil Suit No. 2637 of 2011 in which she sued the Applicant and
another, for the recovery of UGX 2,4OO,OOO/= being money had and received,
recovery oftools oftrade worth UGX 1,500,000/= and UGX 46,040,000/= being

30 special damages, plus general damages and punitive damages.

The learned trial magistrate Her Worship Atukwasa Justine delivered judgement
on the 13th of October 2014 wherein she awarded the Respondent the following;

1. Cash had and received UGX2,4OO,OOO/=
2. Value of property lost UGX 1,500,000/=

3s 3. General damages UGX 9,000,000/=
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5 4. Property not received UGX 27,000,000/=.

The Applicant being dissatisfied with the judgment of the Her worship Atukwasa
Justine, frled Civil Appeal No. 41 of 2074 in the High Court of Uganda. The said
appeal was heard and determined by Hon. Lady Justice Margaret Oguli Oumo,
who in a Judgement delivered on the 156 of December 2O16, dismissed the
appeal and conhrmed the Judgement of the Learned Triat Magistrate with
adjustments. The Respondent was awarded special damages of UGX
2,4OO,OOO /= and general damages of UGX 3O,OOO,O0O/=.

The Applicant, being dissatisfied with Judgement of Hon. Lady Justice Margaret
Oguli Oumo, filed a Notice of Appeal in the High Court of Uganda on the lgft of
January 2Ol7 and on the same day by letter requested for the record of
proceedings. Both documents were duly served on the Respondent.

It would appear that having filed the Notice of Appeal and the letter requesting
for the proceedings, the Applicant did not do much else until the Respondent
applied for execution of the decree in Civil Appeal No. 41 of 2Ol4 on the 30e of
November 2017. The Appticant, in apparent response to the initiation of
execution proceedings, filed Miscella_neous Application No. 468 of 2017 on the
8th of December 2017 seeking for an order of stay of execution of the decree
issued in Civil Appeal No. 41 of 2074. For reasons not provided, the said
application was endorsed by the Assistant Registrar of the High court on the
20th of March 2018, a period of three months after it was filed.

The pleadings do not indicate when Miscellaneous Application No. 46g of 2ol7
c€une up for hearing. However, it is worth noting that in a ruling delivered by
Hon. Justice Duncan Gaswaga on the 20rh of February 2020, the Judge observed
that the Applicant did not bother to file written submissions as directed and
proceeded under the provisions of order 17 rule 4 of the civil procedure Rules
to consider the application and had it dismissed.

The Applicant now seeks an order for a temporar5r injunction staying execution
of the judgment and orders issued by the High Court in Civil Appeal No. 41 of
2o l4 pending the determination of the intended appeal at the court of Appea-l of
Uganda.
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5 The grounds of the temporary injunction application staying the orders of Her
Lordship Hon. Justice Margaret Oumo Oguli, as stated in the Notice of Motion
and affidavit in support of the application sworn by Mukesh Shukla on behalf of
the Applicant on 1sth February 2O2O, xe as follows;

a. The Applicant uas the Appellant in the High Court Ciuil Appeal No. 41 of
2O14 at the High Court ofUganda.

b. The said appeal was against the judgement of the chief magistrate of
Mengo at ttte Chief Magi"strates Court of Mengo at Mengo.

c. The soid. appeal uos dismissed by tlrc Hon. Justice Margaret Oumo Oguli
rtta uent further to euen drastically increase the decretal amount being
appealed against by tlw appellatt l:r.reirt tlw appl :utLt.

d. The Applicant is dissatisfied uith the decision of Her Lordship Hon.
Justice Margaret Oumo Ogali and intends to appeal against the uthole of
the said decision to the Court of Appeal of Uganda.

e The Applicant has to that end filed a notice of oppeal of the said deci.sion
at tle Court of Appeal of Uganda.

f. The Applicant hr:,s further applied for a tgped copg ofthe proceedings and
decision from the High Court of Uganda.

g. The Respondent has taken sfeps to exeante the decision of the Hon.
Justice Margaret Oumo Oguli through an application to tlw Executions
Diui,sion of the High Court of Uganda.

L The executbn of the decbion being appealed against by the Applicant
shall render the appeal to the court of appeal nugatory.

It is imperattue to preserue the applicant's right of appeal against the
decision of Hon. Justice Margaret Oumo Ogali before it is executed bg the
Respondent.

j. The Respondent is not a person knoun to be of means to compensate the
Applicant in tle euent tLlat the Applicant's appeal to the court of appeal
ris successfzl.
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l. It is just and equitable that tlrc lwnourable court of appeal issue a stag
of the orders of the Hon. Justice Margaret Oumo Oguli pending the
determination of the appeal to be filed by tle Applicant.

The Respondent hled an affidavit in reply deponed by T\.rhaise Enid sworn on
the 23rd of June 202O, opposing the application. The grounds for opposition, as
set out in the affidavit in reply, can be surmised as follows;

1. The Applicants Notice of Motion is incompetent, barred and untenable in lana,
is friuolous and uexatious constituting a gross and blatant abuse of tLrc
Court Process and i.s grosslg incompetent.

2. Since filing a Notice of Appeal in the High Court on the 18tn of January 2O 17
ond request for proceedings bA letter dated 1Vn January 2017, tte
Applicant and its Aduocates haue neuer taken ang steps in seriouslA
prosecuting the intended Appeal to-date or at all.

3. Instead of prosecuting the intended appeal, the Applicant's Laugers utrote
anotller letter dated 14th December 2017 to the Regi.strar of High Court
(Execution Diuision) again requesting to the haue the case file be foru;orded
to thnt said Diuision to enable them lodge an application for stay of
execution.

4. Consequentlg, on tte Vh of March 201 9, the Applicant fited Misc. Application
No. 468 of 2017 for stag of execution of the High Court Judgement and the
resultant decree arising th.erefrom which application u)as uehementlg
opposed and tte same uas drlsmissed uith costs.

5. Judgement in Ciuil Appeal No. 41 of 2O14 taas giuen on tte 1Sth of December
2O16 and the Notice of Appeal as well as the letter requesting for
proceedings ftaere filed) on thc 18tt, of January 2O17 and lVh of January
2017 effectiuelg making the intended Appeal a nullity

6. The instant application is also not onlg erroneous but also untenable in law
and a waste of court's time.
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5 7. Tle intended appeal rb also grossly incompetent and a uoste of Court,s time
for lack of meit.

B. Gantishee proceedings again-st the Applicant were commenced against the
Applicant, uthich uere not satisfied uere it not for the COVID -19 lock dotun
to tnue the judgement debt satisfied.

9. The Applicant commenced this instant application on the 2Vh of February
2O2O as an afrerthought to circumuent pagment of the decretal sum as well
as taxed costs in the appltcations il lost in the High Court.

At the hearing of this application, Mr. Badru Bwango appeared for the Applicant,
while the Respondent was represented by Mr. Arthur Kirrumira.

The advocates for both the parties filed written submissions which they adopted
at the hearing. Counsel for the Applicant sought leave to file and serve
submissions in rejoinder by the fQtn of March 2023 but did not do so. I take it
therefore that counsel for the Applicant opted not to file his submissions in
rejoinder.

Appllcant's submlselons

In the introductory part of his submissions, Counsel for the Applicant stated
that the present application was brought under the provisions of S.98 of the Civil
Procedure Act, S.33 of the Judicature Act Order 22 Rule 23 and Rule 26 and
Order 52 Rules 1 and 3 of the Civil Procedure Rules for an order for stay of
execution pending an intended appeal.

He then proceeded to argue that the principles under which an application for
stay of execution can proceed were espoused in the case of Lawrence Muslltwa
I{yezze Vg Eunlce Buslngye SCCA No. 18 of 1990 and Hon. Theodore
Sektkubo Vs Attorney General Congtltutlonal Appeal No.3 of 2O13. He
stated that both cases held that the conditions for the grant ofa stay ofexecution
are:

A) The Applicant must show that he lodged a notice of appeal

o

o

15

20

30

35

5 | Page

10

25

10. The instant application utas tterefore ouertaken bg euents as there is
nothing to be stayed ulith no pending competent appeal.



5 B) That substantial loss may result to the Applicant unless the stay of
execution is granted.

o

o

C) The application has been made without unreasonable delay.

10 Counsel for the Applicant further argued that the aforementioned conditions
were further expounded upon in the case of Kyambogo Universlty vs
Professor Isalah Omolo Ndiege CA. No 341 of 2O13 and the conditions were
expanded to include:

15 a) There is serious threat or eminent threat of execution of t}te decree or
order and if the application is not granted, the appeal would be rendered
nugatory.

b) That the application is not frivolous and has a likelihood of success
20

c) That the refusal to grant the stay would inflict more hardship than it
would avoid.

Counsel then proceeded to argue that in the present application, the Applicant
25 had already filed a notice of appeal in the Court of Appeal and asked for typed

copy of proceedings and the decision. He added that Respondent had been duly
served with the said notice of appeal and application for typed proceedings.

With regard to the existence of serious threat of execution, Counsel argued that
the Applicant is faced with the application for execution before the Execution

30 and Bailiff division of the High Court of Uganda in EMA No. 145 of 2018 in which
the Respondent is the Applicant and the Applicant is the Respondent.

T\rrning to the Applicant's appeal, Counsel argued that the appeal has a high
likelihood of success on account of the fact that the judgement of Hon. Justice
Oumo Oguli was not only erroneous but also littered with a lot of inconsistencies

35 and failure to evaluate the evidence on record. A vivid example, Counsel
contended, is where the Hon. Justice Oumo Oguli awarded damages to the
Respondent in the sum of UGX 30,000,000/= for non-use of space paid for yet
the receipt adduced by the Respondent clearly showed that the amount of UGX
2,40O0,O00/= was a deposit and not rental.

40 Counsel further contended that the Applicant's application was neither frivolous
nor vexatious and clothed with A lot of merit.

Counsel also argued that the Applicant was likely to suffer substantial loss if the
order being sought is not granted by this honorable court, and that the refusal
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5 to grant the stay would inflict more hardship on the Applicant than it would
avoid.

10

Counsel contended that if the Applicant's appeal were to be successful, the
Respondent would not have any means to compensate the Applicant for any
monies paid under the judgement at the High Court since she is said to be a
salon operator based in Fort Portal and that everyone in Uganda knows that
salons are closed by operation of the law due to the present Covid-19 pandemic
in Uganda.

Counsel was of the view that the Applicant had met all the requisite conditions
for the grant of arr order for stay of execution pending its appeal to the Court of
Appeal artd prayed that this Court be pleased to issue an order for stay of
execution pending the applicants appeal in the Court ofAppeal of Uganda.

15

o

20

Counsel then addressed court on the requisite conditions for the grant of a
temporary injunction. He cited the case of Klytmba Kaggwa vs Abdu Nasser
Katende (19851 HCB 43 in which it was held that three conditions must be
satisfied for the grant of a temporary injunction, namely;

a) The applicant must show a prima facie case with a probability of success
b) The applicant is likely to suffer irreparable harm which cannot be

adequately atoned by an award of damages.
c) If the court is in doubt, it will decide the application on the ba-lance of

convenience.

Counsel argued that the status quo that the Applicant seeks to maintain is that
it is in possession of the suit property and should continue to do so until the
determination of the main suit by this honorable court.

With regard to prima facie case, Counsel relied on the case of Uganda
Development Bank vs ABA lnternatlonal & Others Mlsc. Appllcatlon No. 568
of 2O1O where it was held that a temporary injunction could be granted to
protect the legal right of an applicant for as long as the applicant can show that
there are serious issues to be tried and that the action is not frivolous or
vexatious. He further argued that the purpose of an order for a temporar5r
injunction is to preserve matter in status quo until questions to be investigated
in the suit can be finally disposed of and that at this stage, there is no need to
delve into the merits of the main appeal.

With regard to irreparable damage, Counsel argued that the applicant would
su ffer irreparable damage.
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5 On the issue of balance of convenience, counsel contended that the Applicant
would be inconvenienced if the injunction is not granted unlike the Respondent
who will not suffer any loss as she doesn't have the capacity to compensate the
Applicant.

Counsel concluded his submissions by asserting that the Applicant had satisfied
all the three conditions for the grant of a temporary injunction.

Respondent's Eubmlsslons

In reply, counsel for the Respondent seemed to raise a preliminary point of law.
He contended that the application was grossly incompetent on accountant of the
fact that the Notice of Appeal lodged by the Applicant was filed out time.

He pointed out that the judgement in the High Court was delivered on the 15th
of December 2016. The Notice of Appeal, he argued, should have been filed by
2nd or 3rd of Januar5r 2017. However, the Applicant filed the Notice of Appeal on
the 18th of January 2017.

Counsel argued that Rule 7 6(21 of the Judicature (Court of Appeal) Rules
provides that a Notice of Appea.l should be lodged in the High Court within 14
days from the date ofthe decision, which was not the case in the instant case.

He relied on the case of The Admtntstrator Genesal (Through the Lawful
Attorney Kyomuhendo Jolly Chrtsttnel vs Natlonal Soclel Security fund &
2 others where Mr. Justice Tsekoko (as he then was) held that "tLrc application
in this court i.s automatic prouided a proper Notice of Appeal is in eistence. There
is no proper Notice of Appeal upon uthich this application for stay of exeantion could
be based'

Additionally, Counsel argued that the Respondent had simply sat back and never
taken any further steps to prosecute the Appeal after filing the Notice of Appeal
and requesting for the typed proceedings in January of2Ol7. Counsel argued
that the Applicant did not intend to appeal but was using the application to
frustrate the Respondent.

In the alternative, Counsel argr.red that if the court is inclined to grant the
application, the Applicant should furnish security for costs in the combined sum
of UGX 42,18O,OOO I =. He then asserted that judgement on admission pursuant
to Order 13 rule 6 of the Civil Procedure Rules should be entered against the
Applicant to furnish the stated sum of money before embarking on its frivolous
and vexatious appeal.

8lPage
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5 Conslderatlon of the Application

Before delving into the merits of the application I will l-rrst deal with the
preliminary point of law that was raised by Counsel for the Respondent.

Counsel raised the point that the Notice of Appeal lodged by the Applicant was
filed out time, and that being the case, the present application was incompetent.

It is not in dispute that the judgement in High Court Civil Appeal No. 41 of 20 14
was given on the 15s of December 2016. The judgment itself was attached as
annexure "A" to the Respondent's affidavit in reply. According to paragraph 4 of
the Respondent's afhdavit in reply, it is deponed that the Notice of Appeal was
filed on the 18tit of January 20 17, while the letter requesting for the typed
proceedings was filed on the 1'lth of January 2017. Copies ol'both documents
were attached to the aJfidavit as annexures "E" and "F" respectively.

o

20

Pausing for a moment, I find it remarkable, if not dumb founding, that whereas
the Applicant in its a-ffidavit in support of the application, does make mention of
the fact that it indeed filed the Notice ofAppeal and letter requesting for the typed
proceedings, it did not bother to attach these importarrt documents to the
affidavit!! One wonders how the Applicant would have proved this set of facts if
it were not for the Respondent's kind assistance.

25

Be that as it may, Counsel for the Respondent was of the view that the Notice of
Appeal and the letter requesting for typed proceedings were not filed in
accordance with the provisions of Rule 7 6(21 of th,e Judicature (Court of Appeal)
Rules which provides that a Notice of Appeal should be lodged in the High Court
within 14 days from the date of the decision of the High Court. It is his contention
that the Notice ofAppeal should have been filed either on the 2nd or 3rd ofJanuar5r
2017.

30

u76. Notlce oJ appeal ln clvll appeals.

(1) Ang person who deslres to appcal to the court sholl ghe notlce ln
urltlng, uthlch shalt be lodged ln dupllcate wlth the reglstrar ol the Hlgh
Court.35
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Rule 76 (1) and (2) of the Judicature (Court of Appeal) Rules Directions provides
as follows;



5 (2) &tery notlce under subrule (1) of thts rtle shall, subJect to ntles 83 and
95 of these Rulcs, be lodged ulthln Jourtcen days aficr the date oJ the
declslon agalnst uthlch lt ls deslred to appeal'

The computation of any period of time l-rxed by the Judicature (Court of Appeal)
Rules Directions must be done in accordance with the provisions of rule 4 of the
said rules. It provides as follows;

o4. Cornputatlon of tlme.

Ang perlod oJ tlmc fi.xed bg these Rules or bg any declslon oJ the court Jor
dolng ang act shall be reckoned, ln accordance ulth the Jolloulng
ptot lslon*

(a) a pedod of d.ags trom the happenlng ol an eaent or the d,olng oJ dny arct
or thlng slnall he taken to be exclusfitc oJ the dag on uthich the euent
happens or that act or thlng ls d.one;

(b) VtlE last dag oJ the perlod ls a Sundag or a publlc holldag, uthlch dags
ore ln thls nrle reJened. to as sexcluded days,, the perlod shall Tnclud.e
the nert followlng dag, not belng an exclud,ed d,ay;

(c) uhere ang act or proceedlng ls dlrectcd or allound to be done or taken
on a certaln day, the4 tJ that d.ag happens to be an excluded dag, the act
or proceedlng shall be consldered as done or taken ln due tlme lt 7t ls done
or taken on the nert dog qfieruard,s, not belng an excluded dag;

(d) uhere ang dct or proceedlng ls dlrectad or alloued to be done or taken
rralthln any tirne not exccedlng sk dags, excluded days shall not be
reckoned ln the comgrutatlon of tbne; and

(e) unlass the court othenulse dlrects, the perlod of the Christma.s tncatlon
shall not be reckoned ln the cotnputatlon of tlmc.,

Counsel for the Respondent, appears not to have taken into consideration, the
provisions of Rule 4 (e) of the Judicature (Court of Appeal) Rules Directions which
tal<e into account the period of the Christmas vacation while computing the time
within which the Notice of Appeal should have been lodged.

The judgement was delivered on the 15th of December 2016, and, as is well
known, the Christmas vacation was round the corner. In order to determine the
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5

aVacatlons.

(7) Vacattons of the court shall be detcnnlned bg the Chlef Justlce but the
artangement o.f buslness durlng a vacation shall be d.etermlned bg the
Deputg Chlef Justlce; and those arrangements shall be adrrcrtlsed or
not:lfied Ln a m.anner dlrected by the Deputg ChleJ Justlce.o

The duration of the Christmas vacation, with regard to the Court of Appeal, is
determined by the Chief Justice. This is in contrast to the High Court where
under Rule 51(4) of the Civil Procedure Rules, the Christmas vacation is stated,
to begin on the 24trr of December in any year and end on the 15tt, of January of
the following year.

Even if, for arguments sake, the Notice of Appeal was determined to have been
filed out of time, that would not, in my view be a ground to dismiss the
application at this stage. Such a short coming, as it is, would impact on whether
or not a compelling argument would be made during the hearing of the
substantive application, for a prima facie case in the substantive appeal.

I would therefore dismiss the preliminary objection.

T\rrning to the merits of the application, as stated before, the Applicant did not,
in the Notice of Motion, state under what provisions of the law this application
was being brought. However, in his written submissions, Counsel for the
Applicant stated that the application was brought under the provisions of S.98

11 lPage
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period of the Christmas vacation, during the period in question, one has to look
to Rule 2 1( 1) of the Judicature (Court of Appeal) Rules Directions which provides
as follows:

25

Given that it is the Respondent making the claim that the Notice of Appea.l was
filed out of time, it was incumbent upon her to provide evidence of the duration
of the Christmas vacation as determined by the Chief Justice at the time. This
was not done.

Unfortunately, I have been unable to establish what the Chief Justice determined
to be the period of Christmas Vacation in the year 2016. The excluded days, in
computing the time within which the Notice of Appeal should have been filed,
cannot therefore be determined with certainty.



5 of the Civil Procedure Act, S.33 of the Judicature Act Order 22 Rule 23 and Rule
26 and Order 52 Rules 1 and 3 of the Civil Procedure Rules for an order for stay
of execution pending an intended appeal.

There are two matters of concern that arise from Counsel's submissions. The
first is that whereas Counsel in his submissions states that the application is for
an order of stay of execution, the Notice of Motion states that the application is
in fact for a temporary injunction. The two are entirely different.

Secondly, the provisions of the law that Counsel for the Applicant is invoking so
as this court may exercise its discretion, relate to the Civil Procedure Rules that
govern procedure alrd practice in the High Court. The rules of procedure
applicable are the Judicature (Court of Appeal) Rules Directions.

Counsel for the Applicant has obviously mixed up the law and procedure
regarding the remedies that are required of this court, to the extent that I am
tempted to rule that the proceeding before me is incompetent. However, I will
adopt a more liberal view and take it that this is an application for a stay of
execution,

The law governing grant of a stay of proceedings, an injunction or stay of
execution is basically rule 6 (2) (b) of the Rules of this Court. This rule empowers
this court, in civil proceedings, where notice of appeal has been lodged in
accordance with rule 72 of the Rules ofthis Court, to order a stay of proceedings,
stay of execution or grant an injunction. The power granted to this court by rule
6 (2) (b) is discretionar5z and, as has been decided severally, this discretion must
be exercised judiciously and on well-established principles.

The principles governing the exercise of the discretion conferred by rule 6 (2) (b)
have been laid down by a number ofcases.

The Supreme Court of Uganda in the case of Hon. Theodore Sseklkubo & Othere vs
Attorney Gcaeral & Others Constltutlonal Appllcatlon No. 6 of2Ol3, re-stated the
principles to be as follows;

*(7) Appllcant must establlsh that hls appeal has llkellhood o!
succcss; or a prlma. tacle case oJ hls t-lght ol appeaL

(1) Trttr:t thc appllcant ulll sqfler lrreparable d,amage or thqt the
attpcdl ulll be rcndcrcd, nugatury lf a stay ls not grantcd.
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5 (2) IJ 1-2 aboae hante not been establlshed, Court must coftslder uhere
the balance of conuenlence lles.'

The main issue for determination by this Court is whether the applicant has
adduced sufficient reasons to justify the grant of a stay of execution.

In determining this main issue, I have found it necessary to frame sub-issues
which are aligned to the aforementioned principles.

l. Whether the Appllcant has establlshed a prlma facle case of lts rtght
of appeal or llkellhood of success.

I have carefully read the submissions by counsel for the Applicant and the
Respondent, the affidavits on record and the law, regarding this sub-issue and
indeed the rest of the sub-issues.

The grounds, as stated by the Applicant in the Notice of Motion and the
supporting aJfidavit which were fully set out earlier in this ruling, do not contain
this very important consideration.

13 lPage
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The affidavit in support of the application does not contain any statement therein
averring that the Applicant's appeal has a high likelihood of success. Reference
is only made to this in Counsel's written submissions on behalf of the Applicant.

25 There is no materia.l before this court, by way of proof, to back Counsel's
submissions on the issue as to whether or not the Applicant's appeal has a high
chance of success. This in my view is a very grave omission.

The Supreme Court in the case of Gashumba Manlraguha vs Sam lYkudlye Clvll
Appllcatlon Ifo. 24 of 2015, Manlraguha in effect held that the likelihood of

30 success, is the most important consideration in an application for stay of
execution. Therefore, it is incumbent upon the Applicant to avail evidence, or
material to the court in order for it to establish whether or not the Applicant has
a prima facie case on appeal.

Indeed, in the case of Osman Kaeslm Va Century Bottllng Company Ltd Ctvtl
35 Appeal 34 of 2OL9, the Supreme Court of Uganda stated thus;

4 It ls trlte tho:t ln order to succeed on thls ground,, the Appllcant must,
qpart lrom fi.llng the Notlce oJ Appeal" plare betore Court lfratrrlo'l that
goes begond, a. mrere sta:temcnt tha,t the appeal has a llkellhood oJ
sr.ccess........the Appllcant dld not ffnd tt necessdry to dttq;ch to hls

40 qfff.dannt ln support of the appllcdtlon a drqft lfiemorandum oJ Appeal to



5 lndlcate the proposed. grounds oJ appeal . . .the lmportant questlons are not
eoen mendoned ln hls atffdavlts so ds to gloe court an ldea about the
tr osslble ground of hls lntended appeal We are ln the clrcumstances
unable to establish the llkellhood oJ saccess ln the rrbsence of evld.ence,

The circumstances of the Osman Kasslm case (supra, are very similar to the
application now before this court. The only difference, is that in the instant case
there is no mention whatsoever of the likelihood of success of the Applicarrt's
appeal.

I therefore find that the Applicant has failed to establish a prima facie case of
its right of appeal or likelihood of success.

2. trIhether AppHcant wlll suffer lrreparable damage or that the appeal
wlll bc rendered nugatory lfa stay ts not granted.

I have carefully read the Notice of Motion and the aliidavit in support of thereof.
Yet again, there is surprisingly no material before the Court by way of evidence,
demonstrating irreparable damage that could be visited upon the Applicant in
the event that a stay of execution is not granted. What the Court has, are written
submissions of Counsel for the Applicant arguing this point.

It has to be said that submissions ofCounsel are not evidence. The Court cannot
go by Counsel's submissions alone, in determining whether or not irreparable
damage will be suffered by the Applicant.

With regard to whether or not the appeal will be rendered nugatory if the stay of
execution is not stayed, there is no cogent evidence on record to support this.

The Applicant has stated in paragraph 6 the affidavit Mukesh Shukla that a
Notice of Appeal was filed in this court. No Notice of Appeal was attached to the
affidavit. As stated earlier it was the Respondent who attached the Notice of
Appeal to her affidavit. The Notice of Appeal having been filed way back in 2017,
no substantive appeal has been filed six years later. This surely must be taken
to be dilatory conduct on the part of the Applicant.

That notwithstanding, the applicant has not attached any evidence of any
imminent threat of execution. Whereas the Notice of Motion does mal<e mention
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I am therefore unable to find that the Applicant will suffer irreparable damage.



5 of an application for execution in the Execution Division of the High Court, the
aJfidavit in support does not make any mention or reference to it at all.

Justice Kenneth Kakuru (RIP) in the case of Kyambogo Unlverslty Vs Prof.
Isalsah Omolo Ndlege Ctwtl Application No.341 of 2013, had this to say about
execution proceedings:

'It appears that executlon refers to d. process bg uthlch a successful partg
ln a clvll ,no;tter enforces the decree or order, Thls usuallg ento;lls
att4,chment ol propertg to recornr Judgnent debg order of evlctlon, order
requlrlng o<rca,nt possesslon oJ land, cancellatlon oJ cert{lcate oJ tltle,
retutn oJ mowable propertg and so on.'

The Applicant has not attached any decree to be executed or evidence of
commencement of execution proceedings to its affidavit in support of the
application. I am therefore not satisfied that the Applicant has shown this court
that its Appeal (if any) is going to be rendered nugatory.

3. Balance of Convenlence

In the Oaman Kasslm case (supra), the Supreme Court had this to say when it
was considering the issue of balance of convenience;
,The str::fr.r quo ls tha,t the Court oJ Appeal has dlsmlssed the appllcant's
appeal ulth costs to the respondent, He ls ln the process oI frllng an
appeal to this Court agalnst that decislon. HouretEt, ln the absence oJ ang
doc'unant lndlcatlng the grounds oJ the lntcnded appeal on record, ute are
ol the vlew that the balance of corunnlence ta uours the respondent uthlch
has a fudgnant ln lts hands'

I take guidance from a'rrd are indeed bound by the approach adopted by the
Supreme Court as it considered the issue of balance of convenience in the
circumstances of the facts that were before it. I say so, because the
circumstances pertaining to this application are not too dissimilar to those that
pertained in the Osman Kasslm case (supra).

The Applicant has filed a Notice of Appeal. However, the said Notice of Appeal
has been on record for six years without any substantive appeal ever having been
filed. Secondly, the Applicant has failed to establish whether or not the intended
appeal has a likelihood of success. In circumstances such as these, this Court
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5 is of the view that the balance of convenience does favour the Respondent who
has a judgement in her hands.

I find, therefore, that the Applicant has failed to establish that the Appeal will be
rendered nugatory if an order for stay of execution is not issued.

Having said that, I am mindful of the fact that in applications such as these, the
duty of court is to protect the applicants right of appeal where he or she has
complied with Rule 76 of the rules of this court. Whereas I am satisfied that the
applicant in this case has indeed complied with Rule 76, the applicant has sadly
not provided material to this court necessary for it to exercise its discrelion in
protecting its right of appeal.

10

15

o Conclusion and Orders

Given the findings above, I find no merit in the application and order as follows;

2. The interim order that was entered by consent of both parties on the 24fi
of March 2023 in Misc. Application No. 44 of 2023 is hereby vacated.

25 3. The costs of this application are awarded to the Respondent

I so order

o
30 Dated this ......) ( 2023.

(/
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20 l. The application is dismissed.

.d"y.f ....w


